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F/fl Cal Express 

Chairman Barry Schultz and 
Members of the Planning Commission 

City of San Diego 
1222 First Avenue, 4th Floor 
San Diego, California 92101 

Re: Commission Docket of September 11, 2008 
Casa Mira View 

Dear Chairman Schultz and Members of the Planning Commission: 

We represent Scripps Mesa Developers, LLC ("SMD"), whose proposed Casa Mira View 
project will be before you on September 11, 2008, We are seeking your support for this valuable 
project. I am writing primarily to emphasize that the project is covered by a development agreement 
guaranteeing the number of units. 

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway 
and Capricorn Way in Mira Mesa. The density is consistent with the community plan designation for 
the site. The project consists of three 5-story residential buildings, each of which will wrap around an 
above-ground parking stmcture. The project will include swimming pools and other amenities. A 
privately-funded shuttle will allow residents to reach local businesses and recreational facilities 
without burdening the local road or transit systems. SMD has committed to providing its road 
improvements up front, even though much of the development necessitating those improvements as 
mitigation will not be built for years. SMD will provide not fees, but one hundred eighty-five 
affordable housing units either on-site or nearby. The Mira Mesa Community Planning Group 
endorsed the project by a 12-0 vote. 
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SMD will provide more detailed information regarding the project and various planning issues 
separately. As noted above, I am writing separately to address a topic that mixes planning and legal 
considerations. In short, the right to develop the project has vested because it is the last subject of a 
development agreement that is still in effect. 

VESTED RIGHTS 

The development agreement in question was entered into between the City and Pardee 
Constmction Company in late 1988. I have enclosed a copy for your reference.. According to 
Section 4.2 (page 7), the development agreement is in effect for twenty years after the effective 
date of the ordinance that approved it (0-17178). According to Section 1.6 (page 4), the 
ordinance approving the agreement took effect on December 14, 1988, so the agreement will be in 
effect until late this year. Pardee assigned the development agreement for the Casa Mira View 
property to SMD in 2007. 

«**£ wevciOpmcnt ugrcement prcviuCu tuC v-ity many ueneiits, mostly uy requinng tuat 
Pardee (or its successors) provide a great deal of public infrastmcture over and above what the 
City could legally have demanded. This included portions of Black Mountain Road and 
Westview Parkway, which have been built; most of Hage neighborhood park, which has been 
improved; what was then a third community park, which has been completed; a library and 
community swimming pool, which have also been built; and so on. There was also a contribution 
for the Penasquitos Canyon Preserve, which has been paid. In fact, the City has separately 
acknowledged that SMD has no further liability for the extraordinary benefits of the development 
agreement because they have all been provided. 

Conversely, the development agreement provided Pardee (and now provides SMD) one 
major benefit: Section 5 (on page 11) vested a right to develop the "density and intensity of use" 
of "1,848 multi-family units in the subdivision commonly known as 'Casa Mira View.*" That is 
exactly the project now before you. The agreement is still in effect, so it assures the number of 
units being proposed. Even if the agreement had expired, SMD's rights would have vested 
because the City has received its benefits from the agreement and because SMD's application was 
deemed complete months ago. In any event, the agreement is still in effect. 
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CLARIFICATION OF CONDITIONS 

We ask that the Commission correct two of the conditions staff has proposed for the project. 
Condition No. 5 of the vesting tentative subdivision map and condition No. 10 of the planned 
development/site development permit are defense and indemnity provisions requiring SMD to pay 
the City Attorney's fees and giving the.City (i.e., the City Attorney) control over any litigation 
challenging the project This violates the Subdivision Map Act (GOVERNMENT CODE §66474.9), 
which requires that cities bear their own attorney's fees and not impose a settlement on the 
developer. (Both conditions say, consistent with the Map Act, that the developer need not perform a 
settlement to which it did not agree, but that protection has no value given the preceding sentence 
giving the City sole authority to dispose of the matter, presumably including invalidation of the 
permits.) In the past, developers have been willing to accept the City's version of this provision in a 
spirit of cooperation. Unfortunately, though, the position of the current City Attorney, that his office 
can dictate the City's legal policy even in conflict with the Council, necessitates conforming these 

following: 

Subdivider shall defend, indemnify, and hold the City (including its agents, 
officers, and employees [together, "Indemnified Parties"]) harmless from any 
claim, action, or proceeding against any Indemnified Party to attack, set aside, 
void, or annul City's approval of this project, which action is brought within 
the time period provided for in Government Code §66499.37. City shall 
promptly notify the subdivider of any claim, action, or proceeding and shall 
cooperate fully in the defense. If City fails to promptly notify the subdivider 
of any claim, action, or proceeding, or if City fails to cooperate fully in the 
defense, the subdivider shall not thereafter be responsible to defend, 
indemnify, or hold City harmless. City may participate in the defense of any 
claim, action, or proceeding if City both bears its own attorney's fees and 
costs, and defends the action in good faith. The subdivider shall not be 
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required to pay or perform any settlement unless the settlement is approved 
by the subdivider. 

This tracks the language of state law. To avoid conflicts between the two entitlements. 
Condition 10 of the use pennit could then either be deleted or replaced with identical language. 

CONCLUSION 

Casa Mira View would provide many benefits to the City. It will provide needed housing 
in a location consistent with the community plan. The community planning group endorsed the 
project unanimously. Even though the property is protected by a development agreement, SMD 
will provide not fees, but one hundred eighty-five affordable housing units either on-site or 
nearby. A private shuttle will ensure that residents do not burden the local road or transit 
systems. The density of Casa Mira View has vested. We urge that you recommend approval of 
this valuable project. 

Sincerely, 

Paul E. Robinson 
HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP 

PER/RAS:cas 
Enclosure (development agreement) 

cc (w/enclosure): 
Mayor Jerry Sanders 
William Anderson 
John Fisher 
Stuart Posnock 
Carol Matson 
John Leppert 
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From: jai_birdie@hotmail.com 

Sent: Tuesday, October 14, 2008 11:00 PM 

To: CLK Hearingsl 

Subject: project no; 91647 

this is a concern with respect to the proposed development of 1848 condominium at 
11195 westview parkway. This site is close to the school and playground where 
people gathers most of time and traffic and congestions will be a problem since 
westview parkway is just four lane street both ways, the only access for parents 
dropping their kids in the morning and residents who uses the ball park and the picnic 
park that residents uses mostly on weekend. With 1848 proposed condominium, lets 
say average number of residents per condo is 3, you are talking about 5544 people 
in that neighborhood and with average number of cars per resident is 2, you are 
talking about .3696 cars in that neighborhood alone with only access out is westview 
parkway .. could you imagine how congested the road is early in the morning where 
people are going to work and parents dropping their kids at school, and with the 
ballpark just across the street, west view parkway will be totally in shambles with 
people looking for parking to use the ball park. 

is there any study as how many cars uses westview parkway in the morning and 
during that time that ball parks are being used by neighborhood residents? 

thanks, 

concern resident, 

jay sumilang 

10/15/2008 
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From: Lopez, Dante P. CIV FISCSD Code 4315 [dante.lopez@navy.mil] 

Sent: Thursday, October 16, 2008 9:18 AM 

To: CLK Hearingsl 

Subject: Rezone, Easement Vacation for Casa Mira View 

My name is Dante P. Lopez. I am a retired U.S. Navy servicemen but still work for the Navy as a civilian 
employee. I live in 11267 Spitfire Road, San Diego, Ca. My property is one of the rows of houses that will 
parallel to this future development. I am one of the pioneer owners of this property since 1985 which among us at 
Spitfire Road still are. I will not be here during the hearing on Tuesday, October 28, 2008 because I will be 
overseas working for a Navy project. 

Me and my neighbors saw the developers plan when they had their open house presentation at Hage Elementary 
School last spring and we have some concerns of what will be the implications since it will be adjacent to our 
properties. 

According to the plan of the developers, structures will be buiit at about 80 ft. from their property line. Structures 
are five storey buildings. Their property is elevated about more than 15 feet from our property. 

Building a five storey structure plus elevation will just dwarf the location of our properties, thereby overlooking us 
downhill all the time. Although the developers told us that they will plant trees to camouflage their buildings, these 
trees will take years before they grow to their attained heights which I will not envision'anymore. Our concern 
here is our privacy and for us, iookiny those tail buiidinys wiii by an eye sore and ihai is given, God forbid. These 
just break our hearts after 23 years living peacefully. Additionally, with the height of the building and added 
elevation, this will deprive us of the sunlight we always have during the peak of winter because the sun rises from 
a easterly south direction. What we will have are shades of this building and lesser heat radiating into our 
houses. 

In comparison to the units built by Home Depot by Hillery Road and those at La Jolla Village Drive and 1-805, 
these condominiums to be built at Casa Mira View will be the highest in this corridor. The advantage of those two 
developments, there are no adjacent detached houses nearby. Casa Mira View will be build just right near our 
backyards. 

Me and my neighbors know that we cannot stop the developers and it is hard to fight city hall. We are dwarves 
fighting a giant. What me and my neighbors recommend to the council if the developers erect these building 
more than 80 ft. from their property line thus minimizing the view of these tall buildings from us and giving us more 
the privacy we currently enjoy. We do not know if this will put a dent in the developers and city hall's agenda, we 
just hope somebody could take a look on this putting their situation as if they are living in this area. 

We love the area and we hope the city council will hear our dilemma and help us come up with a more viable 
solution. From the beginning that this was planned, we are just in the state of depressive move of what will 
happen to our properties we worked for all those years. Thank you for reading my concern in behalf of myself 
and my neighbors. 

Very respectfully yours, 

Dante P. Lopez 
Disbursing Examiner 

, FEG, FISC, San Diego 
937 N. Harbor Drive 

10/16/2008 
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San Diego, CA 92132-0058 
{619)532-1570 DSN: 522 

( 

10/16/2008 
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and Members of the City Council r: zz J2ri 
City of San Diego • rv) 
202 "C" Street, I Oth Floor ,,. ^ 
San Diego, California 92101 

Re: Council Docket of October 28. 2008. Item 336 
Casa Mira View 

Dear President Peters and Members of the City Council: 

We represent Scripps Mesa Developers, LLC ("SMD"), whose proposed Casa Mira View 
project will be before you on October 28, 2008. We are seeking your support for this valuable 
project. I am writing primarily to emphasize that the project is covered by a development agreement 
guaranteeing the number of units. 

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway 
and Capricorn Way in Mira Mesa. The density is consistent with the community plan designation for 
the site. The project consists of three 5-story residential buildings, each of which will wrap around 
an above-ground parking stmcture. The project will include swimming pools and other amenities. A 
privately-funded shuttle will allow residents to reach local businesses and recreational facilities 
without burdening the local road or transit systems. SMD has committed to providing its road 
improvements up front, even though much of the development necessitating those improvements as 
mitigation will not be built for years. SMD will provide not fees, but one hundred eighty-five 
affordable housing units either on-site or nearby. The Mira Mesa Community Planning Group 
endorsed the project by a 12-0 vote. Finally, the Planning Commission approved the project by a 4-0 
vote. 

SMD will provide more detailed information regarding the project and various planning 
issues separately. As noted above, I am writing separately to address two topics that arise from legal 
considerations. In short, the right to develop the project has vested because it is the last subject of a 
development agreement that is still in effect, and the Council should use the alternative 
defense/indemnity language it has already used on other projects. 
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VESTED RIGHTS 

The development agreement in question was entered into between the City and Pardee 
Constmction Company in late 1988. I have enclosed a copy for your reference. According to 
Section 4.2 (page 7), the development agreement is in effect for twenty years after the effective date 
of the ordinance that approved it (0-17178). According to Section 1.6 (page 4), the ordinance 
approving the agreement took effect on December 14, 1988, so the agreement will be in effect until 
later this year. Pardee assigned the development agreement for the Casa Mira View property to 
SMD in 2007. 

The development agreement provided the City many benefits, mostly by requiring that Pardee 
(or its successors) provide a great deal of public infrastmcture over and above what the City could 
legally have demanded. This included portions of Black Mountain Road and Westview Parkway, 
which have been built; most of Hage neighborhood park, which has been improved; what was then a 
third community park, which has been completed; a library and community swimming pool, which 
have also been built; and so on. There was also a contribution for the Penasquitos Canyon Preserve, 
which has been paid. In fact, the City has separately acknowledged that SMD has no further liability 
for the extraordinary benefits of the development agreement because they have all been provided. 

Conversely, the development agreement provided Pardee (and now provides SMD) one major 
i r-, c~\ --*.'. — c r— i ^ * „ j : „ u * * „ J f • i , ~ " j :*,. i :_* : * , . _ J - J i „ r u i o ^ o 
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multi-family units in the subdivision commonly known as 'Casa Mira View.'" That is exactly the 
project now before you. The agreement is still in effect, so it assures the number of units being 
proposed. Even if the agreement had expired, SMD's rights would have vested because the City has 
received its benefits from the agreement and because SMD's application was deemed complete 
months ago. In any event, the agreement is still in effect. 

CLARIFICATION OF CONDITIONS 

We ask that the Commission correct two of the conditions staff has proposed for the project. 
Condition No. 5 of the vesting tentative subdivision map and condition No. 10 of the planned 
development/site development permit are defense and indemnity provisions requiring SMD to pay 
the City Attorney's fees and giving the City (i.e., the City Attorney) control over any litigation 
challenging the project. This violates the Subdivision Map Act (GOVERNMENT CODE §66474.9), 
which requires that cities bear their own attorney's fees and not impose a settlement on the 
developer. (Both conditions say, consistent with the Map Act, that the developer need not perform a 
settlement lo which it did nol agree, but that protection has ho value given the preceding sentence 
giving the City sole authority to dispose of the matter, presumably including invalidation of the 
permits.) In the past, developers have been willing to accept the City's version of this provision in a 
spirit of cooperation. Unfortunately, though, the position of the current City Attorney, that his office 
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can dictate the City's legal policy even in conflict with the Council, necessitates conforming these 
conditions to the law. We thus request that both conditions be replaced with the following: 

Subdivider/Owner/Permittee shall defend, indemnify, and hold the City 
(including its agents, officers, and employees [together, "Indemnified 
Parties"]) harmless from any clairn, action, or proceeding against any 
Indemnified Party to attack, set aside, void, or annul City's approval of this 
project, which action is brought within the time period provided for in 
Government Code §66499.37. City shall promptly notify Subdivider/ 
Owner/Permittee of any claim, action, or proceeding and shall cooperate fully 
in the defense. If City fails to promptly notify Subdivider/Owner/Permittee 
of any claim, action, or proceeding, or if City fails to cooperate fully in the 
defense, Subdivider/Owner/Permittee shall not thereafter be responsible to 
defend, indemnify, or hold City harmless. Cily may participate in the defense 
of any claim, action, or proceeding if City both bears its own attorney's fees 
and costs, and defends the action in good faith. Subdivider/Owner/Permittee 
shall nol be required to pay or perform any settlement unless the settlement is 
approved by the Subdivider/Owner/Permittee. 

This tracks the language of state law and avoids a conflict between the two entitlements. 

At a recent Council hearing on another project, the City Attorney advised the Council that the 
City's standard defense/indemnity language was not barred by the Map Act. We advised the Council 
otherwise, but did not have a copy of the Map Act handy. For the Council's reference, I have thus 
also attached a copy of the Map Act section (GOVERNMENT CODE §66474.9) in question. As the 
Council can see, it explicitly bars any other form of a defense/indemnity provision ("Except as 
provided in subdivision (b). a local agency may not require . . ."), including the language that the 
City Attorney had advised the Council to use. 

CONCLUSION 

Casa Mira View would provide many benefits to the City. It will provide needed housing in 
a location consistent with the community plan. Both the community planning group and the City's 
Planning Commission endorsed the project unanimously. Even though the property is protected by a 
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development agreement, SMD will provide not fees, but one hundred eighty-five affordable housing 
units either on-site or nearby. A private shuttle will ensure that residents do not burden the local 
road or transit systems. The density' of Casa Mira View has vested. We urge that you recommend 
approval of this valuable project. 

Sincerely, 

Paul E. Robinson 
HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP 

PER/RAS:cas 
Enclosures: Development Agreement 

GOVERNMENT CODE S66474.9 

cc (w/enclosures): 
Mayor Jerry Sanders 
William Anderson 
John Fisher 
Stuart Posnock 
Carol Matson 
John Leppert 

353242 1 



CA Codes (gov:66473-66474.10) Page 1 of 1 

664 74.9. (a) Except as provided in subdivision (b), a local agency 
may not require, as a condition for a tentative, parcel, or final map 
application or approval, that the subdivider or an agent of the 
subdivider, defend, indemnify, or hold harmless the local agency or 
its agents, officers, and employees from any claim, action, or 
proceeding against the local agency as a result of the action or 
inaction of the local agency, advisory agency, appeal board, or 
legislative body in reviewing, approving, or denying the map. 

(b) (!) A local agency may require, as a condition for a 
tentative, parcel, or final map application or approval, ' that the 
subdivider defend, indemnify, and hold harmless the local agency or 
its agents, officers, and employees from any claim, action, or 
proceeding against the local agency or its agents, officers, or 
employees to attack, set aside, void, or annul, an approval of the 
local agency, advisory agency, appeal board, or legislative body 
concerning a subdivision, which action is brought within the time 
period provided for in Section 66499.37. 

(2) Any condition imposed pursuant to this subdivision shall 
include the requirement that the local agency promptly notify the 
subdivider of any claim, action, or proceeding and that the local 
agency cooperate fully in the defense. If the local agency fails to 
promptly notify the subdivider of any claim, action, or proceeding, 
or if the local agency fails to cooperate fully in the defense, the 
subdivider shall not thereafter be responsible to defend, indemnify, 
or hold harmless the local agency. 

(c) Nothing contained in this section prohibits the local agency 
from participating in the defense of any claim, action, or 
proceeding, if both of the following occur: 

(1) The agency bears its own attorney's fees and costs. 
(2} The agency defends the action in good faith. 
(d) The subdivider shall not be required to pay or perform any 

settlement unless the settlement is approved by the subdivider. 

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=gov&group=66001-67000&file=... 10/23/2008 
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Applicant's Attorneys: 
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DEVELOPMENT AGREEMENT BETWEEN 
THE CITY OF SAN DIEGO AKE 
PARDEE CONSTRUCTION -COKPAKY 

NEGOTIATED AND ENTERED INTO PURSUANT TO 
CITY COUNCIL POLICY 600-37 ADOPTED BY THE 

CITY COUNCIL ON AUGUST 9, 19 88 AND AS 
AMENDED ON SEPTEMBER 13, 19£8 

THIS DEVELOPMENT AGREEMENT ("Agreement") is entered into 

between THE CITY OF SAN DIEGO, a municipal corporation ("City"), 

and PARDEE CONSTRUCTION COMPANY, a California corporation 

("Owner" or "Property Owner"), 

1. RECITALS. The Agreement is entered into with reference 

to the following facts: 

1.1 Code .Authorization. City, a charter city, is 

authorized pursuant to Government Code Sections 6 58 64 through 

65S63.5 to enter into development agreements with persons having 

legal or equitable interests in real property for the purpose of 

establishing certainty for both City and Owner in the development 

process. City enters into the Agreement pursuant to the pro

visions of the Government Code, the City charter and its home-

rule powers, City Municipal Code sections 105.0101 et seq. , 

Council Policy 600-37, and applicable City policies. The parties 

acknowledge: 

(1) This Agreement is intended to assure adequate 

public facilities at the time of development. 

(2) This Agreement is intended to assure develop

ment in.accordance with City's Capital Improvement Plans. 



(3) This Agreement is in tend ez to provide cer

tainty in the development approval process by only vesting 

the permitted use(sj, density and intensity of use with 

respect to the subject property. 

(4) This Agreement will permit achievement of 

growth management goals and objectives as reflected in the 

Progress Guide and Council Policy No. 60C-37. 

(5) Owner is required by the Kira Mesa Conununity 

Plan, the Mira Mesa Public Facilities Financing Plan and 

Facilities Benefit Assessment, Planned Residential Permit 

No. 86-0969, Vesting Tentative Map No. 86-0969, and Final 

Map No. 9257 to provide public facilities or public improve

ments as conditions of .approvals through the regulatory 

process. 

(6) This Agreement will allow City to realize 

extraordinary and significant transit, transportation, 

educational, recreational, cultural an;: regional benefits 

and facilities and. other supplemental benefits in addition 

to those available through the existing regulatory process. 

(7) Many of the extraordinary and significant 

benefits identified , as consideration to City for entering 

into this Agreement are of regional significance; relate to 

existing deficiencies in public facilities; require Property 

Owner to contribute a greater percentage of benefits than 

would otherwise be . required; and represent benefits which 

would not otherwise be required as part of the development 

process. 
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1.2 Owner. Owner has a legal or equitable interest in 

the real property located in City and County of San .Diego, 

California, described on Exhibit "A" attached hereto 

("Property") . The Property includes the subdivisions known as 

Westview (216.6± acres) and Casa Mira View (43.4± acres) within 

the Mira Mesa community planning area. The Property is located 

on the north side of Mira Mesa Boulevard between Interstate 15 

and Black Mountain Road. 

1.3 Interest of Owner. Owner hereby represents that 

it has a legal or equitable interest in the Property and is 

authorized to enter into this Agreement. 

1.4 Planning Commission - Council Hearings. On 

September 19, 1988, the Planning Commission of the City ("Plan

ning Commission"), after giving notice pursuant to Government 

Code sections 65 090 and 6 5 091 , held a public hearing to consider 

the Owner's application for this Agreenent. The Planning 

Commission recommended that the City Council deny approval of the 

Development Agreement. On September 20, 198E, the Council of The 

City of San Diego ("Council"), after providinr notice as required 

by law, held a public hearing to consider the Owner's application 

for the Agreement. 

1.5 Council Findings. The Council finds that this 

Agreement is consistent with the Progress Guide and General Plan, 

Specific Plan or the Community Plan, Council Policy 600-37, as 

well as all other applicable ordinances, plans, policies and 

regulations of City. 
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1.6 City Ordinance. On M o V ^ W i ^ f ftf {%%, the 

. Council adopted Ordinance No. 0- 1 7 J L 7 8 approving this 

"Agreement. The ordinance becomes effective cr. {jZ£ZHfatf itf , 1988. 

2. DEFINITIONS. In the Agreement, unless the context 

otherwise requires: 

2.1 "Community Plan" is the Mira ^esa Community Plan, 

adopted by the City Council on August 25, 19EI, by Resolution No. 

H-254903, as.amended on January 5, 1988, by City Council Resolu-

. tion No. R-270080. 

2.2 -EIR" is the Environmental Ininact Report EQD Nos. 

86-0969/87-0177, certified on January, -5, 1^8, by City Council 

Resolution No.. R-270080. 

2.3 "FH" is Final nap No, 925 7, approved by City 

Council on June 18, 1979, pursuant to Resolution No. R-223727, 

and any duly approved amendment to the FM. 

2.4 "Financing Plan" means the Mira Mesa Public 

Facilities Financing Plan, adopted by the City Council on 

February 23, 1988, by Resolution No. R-2TC414, or. subsequent 

approved amendments. The parties recognize that the Financing 

Plan sets forth the public facilities which will be required for 

the ultimate build-out of the Community Plan. The general 

description, process and allocation of ccsis contained in the 

Financing Plan are further explained and identified in the 

Financing Plan which is incorporated herein by reference, 

2.5 "Negative Declaration" is the Negative Declaration 

for Hage Park, EQD No. 87-0456 issued July 23, 1987, and Addendum 

thereto. 
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2.6 "PRD" is Planned Residential Permit No. 86-0969, 

approved by Planning Commission on October 2Z-, 1987, pursuant to 

Resolution No. 0086-PC, and any duly approve; amendment to the 

PRO. 

.2.7 "Project" is the development of the Property as 

set forth in the Community Plan, PRD, VTM, and FM. The Project 

includes 38 single family detached units and 1,826 attached 

multi-family units in the subdivision commonly known as 

"Westview" and 1,848 "multi-family units in the subdivision 

commonly known as "Casa Mira View." 

2.8 "Property" is the real property referred to in 

Exhibit A. 

2.9 "Property Owner" or "Owner" means the person, 

persons, or entity having a legal or equitable interest in the 

Property and includes the Property Owner's successors in 

interest. 

2.10 "Shapell" is Shapell Industries, Inc., and its 

successor in interest, S & £ Construction Company, who have a 

legal or equitable interest in that subdivision commonly known as 

Kesa Del Sol which is subject to Planned Residential Permit No. 

86-0613, Tentative Map No. 86-0613 and Final Map No. 9407. 

2.11 "VTM" is Vesting Tentative Map No. 86-0969, 

approved by Planning Commission on October 22, 1987, pursuant to 

Resolution No. R-0078-PC, and any duly approved amendment to the 

VTM. 

2.12 "Zoning" is Ordinance No. C-17009 adopted by City 

Council on January 19, 1988, rezoning the real property to 

Rl-5000 and R-3000 zones. 
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2.13 "404 Permit" is Army Corps of Engineers 404 Permit 

issued December of 198 7. 

2.14 "1603 Permit" is California Department of Fish 

and Game Section.1603 permit dated December 22, 1987. 

3. EXHIBITS. The following documents referred to in the 

Agreement are attached to this Agreement, are on file with the 

City of San Diego, and are identified as follovs: 

. Exhibit Referred to 

pesignatioji Description in Section 

A The Property 1.2, 2.9 

B Planned Residential Permit No. 86-0969 1.1 (5),2.7 

C (deleted) 

D Vesting Tentative Map No. 86-0559 1.1(5),2.12 

E Army Corps of Engineers 404 permit 2.14 

F California Department of Fish and 

Game Section 160 3 permit 2.15 

G Certificate EIR 8 6-096 9 2.2 

H Notice of Determination for Westview PRD 3 

I Negative Declaration for Hage Park 2.6 

J Notice of Determination for Hace Park 3 

K Final Map No. 9257 1.1(5) 

L Black Mountain/Westview Parkway 
Improvement Plans 6 .1 (a J (1) 

M Hage.Neighborhood Park General 
Development Plans 6.1(a)(2) 

N Third Community Park General 

Development Plans 6.1(a)(3) 

4. GENERAL PROVISIONS. 

4.1 Property Subject to the Agreement. Until released 

pursuant to the provisions of Section 9.3 below, no property 
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shall be released f^om this Agreement until Property Owner has 

v 

^-fAillv performed^lts obligations arising out c; the Agreement. 

4 .2 Duration of Agreement. The terr; of the Agreement 

shall commence on, and the effective date of the Agreement shall 

be, the effective date of City Ordinance No. 0 v _ _ _ _ _ _ a s 

set forth i n S ^ r tj n o l . 6 above and the tern shall extend for a 

period tw^rfty (20) years} following the effective date unless the 

AgreemeiU: is ea^Li^r terminated , - os^its tens nodif ied -

4 .3 Assignments Property^ Owner snail have the right 
/ 

to transfer or assign' the Property, in whole or in part, to any 

person, partnership', joint .ve'hture, firm or corporation at any 

time during the teifirr̂ of this Agreement; provided, however, the 

rights of the Property Owner under this Acreement may not be 
transferred or assigned unless the wf^tten consent of the 

Manager of City is first obtained and any transfer or assignment 

of the rights under this Agreement shall include in writing the 

assumption of the duties, obligations,' and liabilities arising 

from this Agreement if the City Manager granns written consent to 

transfer the rights. Such transfer or assignment shall not 

relieve the Property Owner of any duty, obligation or liability 

to City without the consent of the City Manager. The City 

Manager's consent to transfer, assignment and release of 

liability shall not unreasonably be withheld-

During the term of this Agreement, any approved 

assignee or transferee of the rights under this Agreement shall 

observe and perform all of the duties and obligations of Property 

Owner contained in ,-this AgrWeraent as such duties and obligations 

pertain to the/portion q z the Property transferred or assigned. 



Any and all approved successors and assignees of Property Owner 

shall have all of the same rights, benefits, duties, obligations, 

and liabilities of Property Owner under this Agreement. If the 

Prroperty is subdivided, any subdivided parcel may be sold, 

mortgaged, hypothecated, assigned or transferred to persons for 

development by them in accordance with the provisions of this 

Agreement. Upon assignment or transfer of the rights of Property 

Owner under this Agreement, the obligations of Property Owner and 

the transferee or asignee shall be joint and several. 

4.4 Amendment or • Cancellation of Agreement. This 

Agreement may be amended from time to time or cancelled by the 

mutual consent, of the parties but only in the same manner as its 

adoption by an ordinance as set forth in Government Code section 

65868 and San Diego Municipal Code section 105.0109. The term 

"Agreement" or "Development -Agreement" shall include" any amend-

4.5 Enforcement. Notwithstanding Government Code 

section 65865.4 and San Diego Municipal Code section .105.0110, 

this Agreement is enforceable by any party to the Agreement in 

any manner provided by law. The remedies provided in Section 8.4 

of this Agreement shall not include and City shall not be liable 

for any action in damages or any costs or attorney' s fees 

resulting from any dispute, controversy, action or inaction, or 

any legal proceeding arising out of this Agreement. 

4.6 Hold Harmless. Property Owner agrees to and shall 

hold City, its officers, agents, employees, consultants, special 

counsel and representatives harmless from liability: (1) for 

damages, just compensation, restitution, judicial or equitable 
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relief arising out of claims for personal injury, including 

health, and claims for property damage which nay arise from the 

"direct or indirect operations of the Property Owner or their 

contractors, subcontractors, agents, employees or other persons 

acting on their behalf which relates to the Project; and (2) from 

any claim that damages,*just compensation, restitution, judicial 

or equitable relief is due by reason of the terms of or effects 

arising from this Agreement. Property Owner agrees to" pay all 

costs for the defense of the City and its officers, agents, 

employees, consultants, special counsel and representatives 

regarding any action for damages, just compensation, restitution, 

judicial or equitable relief caused or alleged to have been 

caused by reason of Property Owner's actions in connection with 

the Project or any claims arising out of this Agreement. This 

hold harmless Agreement applies to all claims for damages, just, 

compensation, restitution, judicial or equitable relief suffered 

or alleged to have been suffered by reason of the events referred 

to in this, paragraph or due by reason of the terms of, or 

effects, arising from this Agreement regardless of whether or not 

the City prepared, supplied or approved this Agreement, plans or 

specifications, or both, for the Project. The Property Owner 

further agrees to indemnify, hold harmless, and pay all costs for 

the defense of the City, including fees and costs, for special 

counsel regarding any action by a third party challenging the 

validity of this Agreement or asserting that damages, just 

compensation, restitution, judicial or equitable relief is due to 

personal or property rights by reason of the terms of, or effects 

arising from this Agreement. Property Owner shall select legal 
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counsel to represent City in any such proceeding subject to City i 

Attorney's approval. Such approval shall not be unreasonably 

"withheld. City may make all reasonable decisions with respect to 

its representation in any legal proceeding. 

4.7 Binding Effect of Agreement. To the extent not 

otherwise provided in Section 4.3 of this Agreement, the burdens 

of the Agreement bind and the benefits of the Agreement inure to 

the parties' successors in interest. 

4.8 Relationship of the Parties. The contractual 

relationship between City and Owner arising out of the Agreement 

is one of independent contractor and not agency. This Agreement 

does not create any third party beneficiary rights. 

4.9" Notices. All notices, demands and correspondence 

required or permitted by the Agreement shall be in writing and , 

delivered in person or. mailed by first class or certified mail, 

postage prepaid, addressed as follows: 

If to City, to: . " 

The City of San Diego 
City Administration Building 
202 "C" Street, 9th Floor 
San Diego, CA 92101 
Attention: City Manager 

If to Owner, to: 

Pardee Construction Company . 
110 West "C" Street 
San Diego, California 92101 
Attention: Michael D. Madigan 
Phone: (619) 231-9744 

A party may change its address by giving notice in 

writing to the other party. Thereafter, notices, demands and 

correspondence shall be addressed and transmitted to the new r j 

address. Notice shall be deemed given upon personal delivery or, 
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if mailed, two (2) business days following deposit in the United 

States mail. 

5. DEVELOPMENT OF THE PROPERTY. 

5.1 Rules, Regulations and Policies. The rules, 

regulations and official policies governing the permitted use(s) 

of the Property, with respect to and only with respect to the" 

density and intensity of use of the Property, shall be those 

rules, regulations and policies applicable to the Property as of 

the effective date of this Agreement. 

5... 2 Permitted Use, Density and Intensity of Use; Rate 

and Amount of Growth. This' development__agxa^n::int ^hall vastyith 

resEect—tTS EJre—subject—ri'opci-ty—only the permitted use (s) of 

land, density and intensity of use. The permitted use (s) 

land, density and intensity of use shall be" tor tHe project which 

includes 38 single family detached units and 1,826 attached 

multi-family units . in the subdivision commonly known as 

"Westview" and 1,848 multi-family units in the subdivision 

commonly known as "Casa Mira VieWC"""' 

The . righ-f to regulate the ' rate and amoun\ of 

growth is not abrogated by the City. The City hereby retains r|he 

police pow£r to provide for change in regulations, ordinance >, 

polices and plans relating to mora tor ia, building permit a l i o -

cations, timing and sequencing of development and the financing 

ind provision of adequate public facilities at the/time of 

'elopment. No vested rights as to any requirements in this 

subparagraph either as to existing or future regulations, ordi

nances , policies and plans is hex^b^conferred. 
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5.3 Design and Construction Standards and Specifica-

tions. The design and construction, standards and specifications 

for buildings and structures in the Project shall be subject to 

applicable design standards and guidelines in effect at the time 

that any development /approval shall bjb sought for the Project or 

any unit or structure contained withih the Project.. 

5.4 Maximum Height and/ Size of Structures.- The 

maximum height and size for all structures snail be as provided 

in the applicable zoning classifications. 

5.5 Reservations and Dedications cf Lands for Public 

Purposes. Minimum reservations and dedications of land for 
• 

public purposes shall be as set forth in all approvals for this 

Project, including the VTM/ FM, PRD and as set forth in this 

A-' 

Agreement -

5.6 Fixture ^Disc re t iona ry A p p r o v a l s . Except a s p r o -

vi ided in section 5.2 and 5.9, reenent shall not prevent 

the City, when considering^'requests for discretionary approvals 

subsequent to the effective date of this Agreement, from applying 

new rules, regulations, an£—poiicie-s which are applicable to the 

Property, including b jur not limited to, changes\in the general 

plans, specif^/ plan,/community plan, subdivision knd/or building 

the City from 

applications 

regulations,/ nor shall this Agreement prevent 

denying or/ conditionally approving any subsequen 

for land use entitlements based on such existing/ or new rules, 

regulation^ and/or policies; provided, hcvevery that such new 

rul es, regulations_^_a»d-e^fxcl^l policies are 9^ geneTair 

tioivto ail dfeyelopment within the City of^an Diego and are nbt 

imposed solely v̂ itb respect to tl̂ ê  S'^bjeot^^jipep^Ftv. In 
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addition, this Agreement shall not preven^^the —City from 

exercising its police power to protect tKe health, ./afety and 

welfare of the public. This Folic/ Power, /exercised in 

- y 

accordance with section 5,14 of this Agreement, is paramount to 

any rights or obligations created or existing between the 

parties. 

5.6.1 Future Discretionary Approvals Required for 

Black Mountain Road Construction. Should Property Owner be 

required to obtain any discretionary approvals or amendments to 

existing approvals for the construction of Black Mountain Road on 

Owner's Property subsequent to the effective date of this 

Agreement as a result of being directed by City to construct that 

portion of Black Mountain Road which is shown on the Mesa Del Sol 

Final Map No. 9 4 07, and Property Owner is unable to obtain such 

approvals because of the application of rules, regulations or 

policies which became effective after the efzectivt; date, of this 

Agreement, then and in that event. Property Owner shall be 

relieved of its obligation to construct that portion of Black 

Mountain Road which is on the Mesa Del Sql-Subdivison. 

5.7 Processing Fees. All/fees anp^charges intended to 

cover City costs associated with processing development of the 

Property, including but not limited to fees and charges for 

applications, processing^ inspections, plan review, plan pro

cessing, and/or environment/! 1 review, which are existing or may 

be revisedT or adopted during the term of this Agreement, shall 

apply to tfee_development of the Property. 

5.8 Amendments pr Additions to Facility Financing 

Programs. This Agreement shall not preclude the inclusion of and 
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changes to Facility Benefit Assessments, Facility Financing 

Plans, Development Impact Jees~6r other related fees adopted on a 

' conununity or City-wide/basis where such inclusion or change is 

caused by inflation,/later more, accurate cost estimation, later 

commonly accepted higher standards of construction, an allocation 

/ / 
to the Mira Mesa Community of a fair share of the cost of anv 

/ / 

regional public improvements whic^i demonstrably benefit said 

community and one\ or other communities of City or to address 

community facility a ^ i c i e n c j ^ s arising fron and attributing to 

unforeseen circumstances in the development of the Property. 

5.9' Development, Construction and Completion of 

Project. In consideration for the extraordinary and significant 

benefits set forth in Section 6.1, the Owner has been legally 

vested under paragraph 5.2 with regard to the permitted use(s) of 

land, density and intensity of use. To the extent that such 

benefits have been provided, the City alsc confers under this 

section the right to develop, construct and complete the Project 

in accordance with limited phasing and timinr. The Owner shall 

be issued the following number of building ,permits in the 
following years provided.. 

Number of 
Year Bunci-hg Permits 

1990 / 200 
! 

1991 / 350 
i 

1992 / 350 

1993 j 350 / " 

1994 V 4S0 

1995 , 450 
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1996 450 

1997 / 450 
' . - • • 

1998 ( / 450 

1999 . - - " " " ' " ^ ) 212 

Iir'the event Ownef Elects to obtain fewer building 

permits during any calendar year than is specified, the differ

ence in mimber shall be added to the number specified for the 

followinQ' year and.-inay be carti^d I forward from year to year 

thereaftkr^^^M"! building permits are subject to the allocation 

process pursuant to Section 4A3b erf the growth management element 

amendment adopted by t/ie City^Council on August 9, 1988, subject 

to voter approval. 

5.9.1 Certificate of Occupancy. No certificate 

,of occupancy (or equivalent document) for any dwelling unit on 

the Property shall be issued other than for model units by City 

until construction of Black Mountain/Westview Parkway, Hage 

Neighborhood Park, the 25 acre athletic ccznplex in the Third 

Community Park, and the traffic signal at Hillery Drive and Black 

Mountain Road have been completed. "Complened" means, for the 

purposes of this subsection, a status of construct ion such that 

members of the public can physically use ths improvements shown 

on the Black Mountain/Westview Parkway, Eane Neighborhood Park 

and Third Community Park Improvement Plans. Nothing contained in 

this subsection shall be construed to lirit City's right to 

require, after said improvements are so conrleted, correction of 

construction defects prior to City's acceptance of said 

improvements. 
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5.10 Moratoriums. Moratoriums enacted by the City for 

the public health, .safety and welfare which are imposed on the 

^Property or Project'.shall toll the time periods set forth in this 

Agreement. 

5-11 Progress Reports Until Constr-rtion of Project is 

Complete. Owner shall make reports of the progress of construc

tion of public facilities described in the A.greement in such 

detail and at such time as the City Manager or City Engineer 

reasonably requests. 

5.12 City to Receive Construction Contract Documents. 

Owner shall furnish City, upon written request, copies of any 

public facilities construction contracts and supporting documents 

relating to the Property. 

5.13 Conditions of Discretionary Approvals. The 

requirements imposed as conditions of any discretionary approval 

received•through the City's existing regulatnry process shall be 

governed by the terms of those approvals except to the extent 

this Agreement modifies such conditions, but in no event shall 

such conditions be affected by the termination, cancellation, 

rescission, revocation, default or expiration of this A,greement. 

5.14 Police Power. In the exercise of its Police 

Power, the City Council shall recognize and consider the circum

stances existing at the time this Agreement was authorized. In 

addition, such exercise of the Police Power shall be consistent 

with the purpose and intent of the Development Agreement statute. 

Government Code § 65864 et seq. 
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6. DEVELOPMENT PROGRAM. 

6.1 (a) Extraordinary and Significant Benefits. 

Notwithstanding any provision in this Agr-eeT^TTt^ or of law, to 

the contrary and as partial consideration /or the parties 

entering into this. Agreement, tlje^^parties a g r e e that Owner is 

obligated to provide to the Caty the following enumerated extra- y 

ordinary and significant ybenefits even/if the Owner: cancels, 

rescinds, repudiates, rerfuses, revues or in any manner termin

ates or attempts to ten inate tj>£s Agreement: 

(1) Black Mountain Road, Westview ^Parkway: 

Portions of Black Mountain Road and Westview Parkway which are, 

together with utilities and other appurtenances thereto,, to be 

constructed on and adjacent to the .property; said construction is 

herein referred to as "the Black Mountain/Westview Parkway 

Construction." The Black Mountain/Westview Parkway. Construction 

shall be accomplished in compliance with (i) condition of said 

vesting tentative map set forth in Exhibit D and (ii) improvement 

plans approved by the City Engineer of City (23584-D for Black 

Mountain Road, 23643rD for Westview Parkway, and 23729-D for 

Westview Parkway Offsite), herein referred collectively to as 

"the Black Mountain/Westview Parkway Improvement Plans." A copy 

of the Black Mountain/Westview Parkway Improvement Plans, is 

attached as Exhibit L. 

(2) Hage Neighborhood Park: Property Owner shall 

also design and improve five (5) acres for a 9 acre neighborhood 

park, known as the Hage neighborhood park, also known as 

"Westview Park," adjacent to.Hage Elementary School Site, in a 

manner satisfactory to the City Engineer. The site will consist 
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of an approximate 9 acre park site and a IC acre school site; 

said construction is herein referred to as "Hage Neighborhood 

Park Construction." 

Property Owner shall improve this 5 acre park 

site in accordance with section 5.9.1 prior to the occupancy of 

any of the residential units. Property Owner shall enter into an 

agreement with the City authorizing reimbursement for such work 

from the appropriate . funds prior to the approval of the final 

map. 

The Hage Neighborhood Par/. Construction shali 

be accomplished in compliance with (i) conditions of said vesting 

tentative map set forth in Exhibit D; and (ii) approved General 

Development Plan for the Hage Neighborhcoc Park ("the Hage 

Neighborhood Park General Development Plans"), a copy of which is 

attached as Exhibit M. 

(3) Third Community Park: Unit No. 8 is 

designated as a public park and is to be acquired in accordance 

with procedures established in Section 64 479 et seq. of the 

Subdivision Map Act. Prior to the apprcval of a . final map 

including this park site, the City may, at its option, enter into 

an agreement to acquire the site within two (2)- years. Failure 

to enter into such agreement will terminate the park reservation. 

The designation of Unit ?."c. 8 as a park site 

shall be deleted provided a Community Plan Arendment is approved 

by the City Council redesignating the land use and a lease is 

executed with the San Diego Community College District and the 

City of San Diego for a 30 acre site. Twenty-five acre athletic 

complex cf the 30 acre site is to be improved prior to occupancy 
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7 
of any of the residential units; said construction is herein 

referred to as "Third Community Park Construction." Property 

Owner shall request FBA credits for this improvement. 

The Third Community Park Construction shall 

be accomplished in compliance with (i) condition of said vesting 

tentative map set forth in Exhibit D; and (ii) approved General 

Development Plan for the Third Community Parr, ("the Third Commu

nity Park General Development Plans") , a copy of which is 

attached as Exhibit N. 

(4 J Mira Mesa Library: Property Owner is 

required by the Financing Plan to participate in the cost of 

construction of the Mira Mesa Library ("Library") . Subject to 

section 6.4, on January 10, 1992, Property Owner shall advance to 

the- City, FBA Funds ("funds advanced"), subject to-reimbursement 

pursuant to section 6.3, in an amount not to exceed Three Million 

Dollars ($3,000,000.00) for the Library. Said advancement of 

funds is prior to the time funds are required pursuant to the 

Financing Plan. 

(5) Penasquitos Canyon Preserve Non-Reimbursable 

Contribution: Property Owner agrees to make a non-reimbursable 

contribution of One Hundred Thousand Dollars IS10Q,000.00) to the 

City for use in the Penasquitos Canyon Preserve. The contribu

tion shall be made on or before the issuance of the first 

building permit for a residential unit constructed in the 

Project. 

(6) Community Swimming Pool: Property Owner is 

] required by the Financing Plan to participate in the cost -

construction of the community swimming pool {'Pool") in th 
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Community Park. Subject to section 6.4, on July 1, 1990, 

Property Owner shall advance to the City, FBA Funds ("funds 

advanced"), subject to reimbursement pursuant to section 6.3, in 

an amount not to exceed Two Million Four Hundred Thousand Dollars 

(52,400,000.00) towards the cost of the construction of the Pool. 

Said advancement of funds is prior to the tiite funds are required 

pursuant to the Financing Plan. 

(7) Field House: Property Owner is required -"'by 

the Financing Plan to participate in the cost of the construction 

of the field house ("Field House" J as part or phase two of the 

Third Community Park. Subject to section 6.4, on July 1/ 1994, 

Property Owner shall advance to the City, FBA Funds ("funds 

advanced"), subject to reimbursement pursuant to section 6.3, in 

an amount not to exceed Two Million Dollarsi.-($2,000,000.00) _ '.. 

towards the cost of construction of the Field House. Said 

advancement of funds is prior to the time funds are required 

pursuant to the Financing Plan. 

(8) Library and Park Non-Reimbursable Contribu-

tions: Property Owner agrees to make a ron-reirabursable con

tribution of Five Hundred Thousand Dollars (?500,000.00) to City 

to be used for general improvements for the Mira Mesa Library. 

The contribution to the City shall be paid cn demand by the City 

but no earlier than July 1, 1993.• Property Owner agrees to make 

an additional non-reimbursable contribution of One Million 

Dollars (?1,000,000.00) to City to be usee for general public 

Lmprovements within the Mira Mesa Planning Area. The 

contribution,for general public improvements shall be paid to the 

City as follows: Five Hundred Thousand Dollars ($500,000.00) on 
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demand by the City but no earlier than July 1, 1995; and the 

balance of Five Hundred Thousand Dollars {$5C:,000.00] , together 

"with accrued interest, if any, on demand by the City but no 

earlier than July 1, 1997. 

The dollar amounts set forth in section 

6.1(a) (8) as non-reimbursable contributions are stated in 1989 

dollars. Said amounts shall increase at the rate of 4% for the 

remainder of fiscal year 1989 and at a rate thereafter consistent 

with the inflation factor of the Financing Flan for each fiscal 

year until paid. 

6.1 (b) Additional Extraordinary and Significant 

Benefits; Mesa Del Sol improvements. City Council approval of 

the Mesa Del Sol Subdivision in part obligated Shapell to 

construct the following improvements ("Mesa Del Sol Improve

ments") : 

(1) Black Mountain Road full-width north of Galvin 

Avenue to the northerly subdivision boundary. 

(2) Traffic signal system at Hillery Drive and Black 

Mountain Road. 

(3) To improve four acres of a nine acre 

neighborhood park known as the Hage Neighborhood Park, 

satisfactory to the City Engineer. 

(i) As additional - extraordinary and 

significant benefits. Property Owner agrees, if directed by City, 

to construct the Mesa Del Sol Improvements set forth in section 

6.1(b) if Shapell is declared in default by the City under Final 

Map No. 9407 of its agreement relating to the iinprovements for 
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Mesa Del Sol. If Shapell or the successor in interest to. the 

Mesa Del Sol subdivision is successful in obtaining a new PRD, 

tentative map or similar plan for the Mesa Del Sol Project, 

and/or Shapell or its successor in interest is exonerated from 

the default, then Property Owner will be relieved of the 

condition to provide the Mesa Del Sol Improvements described in 

section 6.1(b). In the event Property Owner is relieved of the 

condition to construct the Mesa pel Sol Improvements, any 

reference herein to the Mesa Del Sol Improvements shall be of no 

force or effect. 

6.2 (a) THE BLACK MOUNTAIN/WESTVIEK PARKWAY CONSTRUC

TION: 

(1) Plans: Property Owner has, at Property 

Owner's sole cost, submitted, to, City the Blaok. Mountain/Westview 

Parkway Improvement Plans for the Black Mour.oain/Westview Parkway 

Construction- City shall, in its customary and usual uianijer, 

review and critique the Black Mountain/Westview Parkway 

Improvement Plans and notify Property Owner of any required 

changes thereto. Property Owner shall promnnly make such changes 

to the Black Mountain/Westview Parkway Imprcvanent Plans. 

<2> Bond {si : No later than thirty (30) days 

after City notifies Property Owner that nine Black Mountain/ 

Westview Parkway Improvement Plans are satisfactory to City, 

Improvements to Black Mountain Road shall be constructed to 
specifications approved by theCity Engineer and uponCity provided ) 
right-of-way. 
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Property Owner shall deliver to City a faithful performance and 

labor and materials bond (s) or other acceptable security, in 

penal amounts determined by City, which bond :'s) shall secure the 

obligations of Property Owner pursuant to the development 

permit(s) described below. 

(3) Improvement Permit(s) : Coon receipt of the 

bond(s) described in Subsection 6.2 (a) (2), City shall issue to 

Property Owner permit(s) authorizing and obligating Property 

Owner to perform, or cause to perform, the work set forth in the 

Black Mountain /Westview Parkway Improvement Plans ("the 

Improvement Permit(sJ"). Property Owner shall , diligently" 

prosecute to completion the Black Mountain/Westview Parkway 

Construction. 

(4) Vacation, Dedication: The Council shall take 

all necessary action to vacate portions of existing right-of-way, 

as required by Subdivision Board requirements, and dedicate as a 

public road those portions of Black Mountain Road, Samoa Avenue 

and Galvin Avenue which traverse City-owned land. Further, City 

shall timely accept, from the County of San ~iego, dedication as 

a public road of those portions of Black Mountain" Road which 

traverse County-owned lands. 

(5) Dedication: Prior to or concurrently with 

Property Owner's delivery to City of the bend(s) described in 

Subsection 6.2(a)(2), Property Owner shall deliver to City, and 

City shall accept, a proper and lawful deeefs) in favor of City, 

executed and acknowledged by Property Owner, conveying to City 

(or.dedicating as public streets, as City shall determine in its 

discretion) those portions of Westview Parkway and Black Mountain 

-23-



P.oad which are (i) shown on said vesting Tentative Map No. 

86-0969; and (ii) not presently owned by City or the County of 

San Diego (or dedicated as public streets). 

(b) THE HAGE NEIGHBORHOOD PARK AND THIRD 

COMMUNITY PARK CONSTRUCTION: 

(1) Plans: Property Owner shall submit to City 

the Hage Neighborhood Park and Third Community Park Improvement 

' Plans for 5 acres of, the Hage Neighborhood Park and the 25 acre 

athletic complex in the Third Community Park Construction. City 

shall, in its customary and usual manner, review and critique the 

Hage Neighborhood Park and Third Community Park Improvement Plans 

and notify Property Owner of any required changes thereto. 

Property Owner shall promptly make such changes to the Hage 

Neighborhood Park and Third Community Perk Improvement Plans. 

(2) Bondts) : No later than thirty (30) days 

after City notifies Property Owner that the Hage Neighborhood 

Park and Third Community Park Improvement Plans are satisfactory 

to City Property Owner shall deliver to .City a faithful 

performance and labor and materials bond(s) or other acceptable 

security, in penal amounts determined by City, which bond(s) 

shall secure, the obligations of Property Owner pursuant' to the 

development permit (s) described below. 

(3) Improvement Permit (s): Upon receipt of the 

bond(s) described in Subsection 6.2(a)(2), City shall issue to 

Property Owner a permit(s) authorizing and obligating Property 

Owner to perform, or cause. to perform, the work set forth in the 

Hage Neighborhood Park and Third Community Park Improvement Plans 

("the Permit (s)") . Property Owner shall diligently prosecute to 
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• completion the Hage Neighborhood Park and Third Community Park 

Construction.. 

6.3 Reimbursement for Parks, Library, Pool, and Mesa 

Del Sol Improvements: After Council's adoption of an ordinance 

approving this Agreement, City and Property Owner shall execute 

an agreement(s) setting forth the specific terms and conditions 

upon which Property Owner shall be reimbursed for the 

construction costs of Hage Neighborhood Park, the 25 acre 

athletic complex in the Third Community Park, the Mesa Del Sol 

Iinprovements and for the funds advanced towards the construction 

of the Library, Pool and Field House. Said agreement (s) shall 

contain all pertinent terms and conditions and be in compliance 

, with (i) this Agreement; (ii) conditions of vesting tentative map 

No. 86-0969 set forth in Exhibit D; and (iii) the approved 

General Development Plans. Said agreement(sK shall further 

provide that: 

(a) Property Owner shall provide for the 

complete design and construction for 5 acres of the Hage Park, a 

25 acre athletic complex in the Third Community Park, and the 

Mesa Del Sol Improvements as described in Section 6.1(b) in 

accordance with the approved Improvement Plans; . 

(b) Property Owner shall be reimbursed by 

City the total actual cost of construction ("construction 

costs"), not to exceed the costs set forth in the'Financing Plan, 

which shall include all documented costs incurred by Property 

Owner in designing, constructing and installing 5 acres of the 

Hage Park, the 25 acre athletic complex in the Third Community 
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(c) Property Owner shall be reimbursed by 

City for construction costs and funds advanced -, together with 

interest as provided hereinafter, towards the construction of the 

FBA projects; 

(i) City shall accrue and pay 

interest on construction costs incurred and funds 

advanced by Property Owner for Mira Mesa FBA 

projects (Hage Park. 25 acre athletic complex at 

Third Community Park, Library, Pool and Field 

House at Third Community Par.-:) . Interest shall 

accrue from the date • construction costs are 

incurred and/or funds advanceo until the end of 

the fiscal year of need for the particular FBA 

project as provided in, the Financing. Plan. The • 

interest rate shall be the rate assumed for "cash 

on hand" cash flow projections in the Financing 

Plan. 

(d) City shall reimburse Property Owner the 

costs of construction and/or funds advanced, together with 

accrued interest as allowed herein, by: 

(i) Cash payment from the FBA for the 

Mira Mesa Community Plan area. Said cash payment 

shall be made at the time scheduled in the Mira 

Mesa Public Facilities Financing Plan. In the 

event there are funds available, payment may be 

made prior to the time scheduled so long as it is 
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not necessary to either increase the proposed FBA 

nor delay any other projects in the Financing 

Plan. 

(ii) In the event City cannot fully 

reimburse Property Owner from the available funds 

described above, any remaining unreimbursed 

amounts shall be paid by granting to Property 

Owner credits against fees required by the Mira 

Mesa FBA. Said credit may be used by. Property,--

Owner, or its successors or assigns at the time, 

and from time to time, in payxcent of such FBA fee 

charges as Property Owner, or its successors or 

assigns, obtain building permits. 

(iii) Notwithstanding the above,. 

Property Owner may ' elect to receive full 

reimbursement in the form of FBA credit. 

6.3.1 ADDITIONAL METHODS FO?. REIMBURSEMENT OF 

MESA DEL SOL IMPROVEMENTS: 

(1) In addition to the method described above for 

reimbursement of Mesa Del Sol Improvements, City agrees; 

(a) Following the effective date of this 

Agreement, the City will accept a written request by Property 

Owner for the formation of a Reimbursement or Acquisition 

District for those public facilities described in Section 6.1(b) 

which are for the primary benefit of the Mesa Del Sol subdivision 

and which Property Owner constructs. City shall not unreasonably 

/ deny Property Owner's request for the formation of a Reimburse

ment or Acquisition District. 
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(b) If City declares Shapell to be in 

default of its agreement relating to the iiEprovement of Mesa Del 

Sol, City shall proceed in good faith to cause the improvement 

security for said subdivision to be forfeited to the City. The 

proceeds of- the forfeited improvement security and/or the 

proceeds of any judgment the City obtains against Shapell and/or 

its surety as a result of such default shali be applied towards 

the reimbursement of Property Owner for the construction costs it 

has incurred in constructing those improvements which are 

described in Section 6.1(b) ("Mesa Del Sol Inprovements"). Any 

such reimbursement shall reduce the overall reimbursement owed 

for Mesa Del Sol Improvements accordingly. 

It is specifically understood and agreed 

to by and between the parties hereto that: (a) City has full 

power, exclusive control and sole discretion over declaring 

Shapell and/or its successor in interest tc be in default of its 

agreement relating to the improvements of Mesa Del Sol and its 

enforcing of the obligation of Shapell, its successor in 

interest, and its surety; (b) Property Owner is not responsible 

for, nor has it directed, suggested or participated in any.way in 

the City's decision whether or not to declare Shapell and/or its 

successor in interest in default of its agreement relating to the 

improvements of Mesa Del Sol and its enforcing of the obligations 

of Shapell, its successor in interest and its surety. 

(c) Property Owner shall be entitled to 

receive interest on the construction costs cf the Mesa Del Sol 

Iinprovements from the time they are incurred until reimbursed at 
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the maximum rate provided by the applicable method (s) by which 

Property Owner is reimbursed. 

(d) If by December -31, 1995, the City has 

not formed any of the cost reimbursement districts identified in 

section 6.3.1 (or their equivalent), then the City shall make a 

good faith effort to reimburse Property Owner for the Mesa Del 

Sol Improvements described in section 6.1(b). 

6.4 Security for Performance of F3.-. Reimbursed Public 

Facilities. Property Owner shall post with City an irrevocable 

letter of credit issued by a financial institution approved by 

the City Manager and City Attorney in a form satisfactory to the 

City Manager and City Attorney guaranteeing payment of the FBA 

reimbursed public facilities and improvements- Said irrevocable 

letter * of credit shall name City as beneficiary and shall 

authorize City to negotiate and obtain all or any portion of the • 

funds represented by the irrevocable letter of credit from the 

financial institution issuing same in the event Property Owner 

fails to pay for FBA reimbursed facilities as set forth in 

Sections 6.1(a) (2), 6.1 (a) (3) , 6.1(a) (4), 6.1 (a) (6) and 

6.1 (a) (7) . Notwithstanding any provision in this Agreement or 

said irrevocable letter of credit to the contrary. City shall not 

be entitled to negotiate or obtain any funds representee by the 

irrevocable letter of credit prior to thirty (30) days of the 

awarding contract(s) for the design and/or construction of each 

facility described in Section 6.1(a)(2), 6.2(a)(3), 6.1(a)(4), 

6.1(a)(6) and 6.1(a)(7). Property Owner cay apply to City 

Manager and the City Manager may allow a reduction in the amount 

of the irrevocable letter of credit at such time as the public 
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•facilities and improvements are completed and paid for. Said 

irrevocable letter of credit shall be deposited with City prior 

to the effective date of this Agreement. 

6.5 Public Improvements, Facilities and Services. 

Owner agrees to provide the public improvements, facilities and 

services required by the VTM and FM. The terms and conditions 

for providing such public improvements, facilities and services 

are set forth in the VTM and FM. Fulfillment of the requirements 

specified in such documents shall be governed by the terms of * 

those approvals and shall in no way- t e affected by the 

termination, cancellation or expiration of this Agreement. 

7. ANNUAL REVIEW. 

7.1 City and Owner Responsibilities. City shall, at 

least every twelve (12) months during the.term of this Agreement, 

review the extent of good faith substantial compliance by Owner 

with the terras of this Agreement- Pursuant to Government Code 

section 65865.1, as amended, and City Municipal Code section 

105.0108, Owner shall have the duty to demonstrate by substantial 

evidence its good faith compliance with the terms of the Agree

ment at the periodic review. 

Either party may address any requirement of the 

Agreement during the review. 

7.2 Review Letter. If Owner is found to be in compli

ance with the Agreement after annual review. City shall, upon 

written request by Owner, issue a Review Letter to Owner (the 

"Letter") stating that based upon information known or made known 

to the City Council, the City Planning Commission and/or the City : j 

Planning Director, the Agreement remains in effect and Owner is 
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not in default. Owner may record the Letter in the Official 

Records of the County of San Diego. 

7.3 Failure of Periodic Review. City's failure to 

review at least annually Owner's compliance with the terms and 

conditions of this Agreement shall not constitute or be asserted 

by any party as a breach of the Agreement by Owner or City. 

8. DEFAULT. 

8.1 Events of Default. Property • O-Tier is in default 

under this Agreement upon the happening of one or more of the 

following events or conditions: 

(1) If a warranty, representation or statement 

made or furnished by Property Owner to the City is false or 

proves to have been false in any material respect when it 

was made; 

(2) A finding and determination by the City made 

following a periodic review under the procedure provided for 

in Government Code section 65865.1 that upon the basis of 

substantial evidence the Property Owner has not complied in 

good faith with one or more of the terms or conditions of 

this Agreement; 

(3) Any other event, condition, act or. omission 

which materially interferes with the intent and objectives 

of this Agreement. 

8.2 Procedure Upon Default. 

(1) Upon the occurrence of default, the City 

shall give Property Owner (the "defaulting party") thirty 

(30) days. written notice specifying the nature of the 

alleged default and, when appropriate, the manner in which 
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said default may be satisfactorily cured. After proper 

notice and expiration of said thirty (30) day cure period 

without cure. City may terminate or amend this Agreement in 

accordance with the procedure adopted by the City. Failure 

or delay in giving notice of default shall not constitute a 

waiver of any default, nor shall it change the time of 

default. 

(2) City does not waive any claim or defect in 

performance by Property Owner, if on periodic review the 

City does not propose to modify or terminate this Agreement. 

(3) Non-performance shall not be excused because)/ 

of a failure of a third person. 

(4) An express repudiation, refusal or renuncia

tion of the contract, if the same is in writing and signed 

by the Property Owners, shall be sufficient to terminate 

this Agreement and a hearing on the matter shall not be 

required; however. Property Owner is required to provide the 

extraordinary and significant benefits specified in Section 

6 .1 (a) , regardless of any such termination. 

(5) Adoption of a law' or other governmental 

activity making performance by the applicant unprofitable or 

more difficult or more expensive does net excuse the perfor

mance of the. obligation by the Property Owner. 

(6) All other remedies at lav or in equity which 

are not inconsistent with the provisions of this Agreement 

or are available to the parties to pursue in the event there 

is a breach -
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8.3 Damages Upon Termination. In no event shall 

Property Owner be entitled to any damages against City upon 

termination of this Agreement. 

8.4 Institution of Legal Action. In addition to any 

other rights or remedies, either party may institute legal action 

to cure, correct, or remedy any default or breach, to specifi

cally enforce any covenants or agreements set forth in the 

Agreement or to enjoin any threatened or attempted violation of 

the Agreement; or to obtain any remedies consistent with the. 

purpose of the Agreement. Legal actions shall be instituted in 

the Superior Court of the County of San Diego, State of 

California, or in the Federal District Court in the Southern 

District of California. 

9. ENCUMBRANCES AND RELEASES ON PROPERTY. 

9.1 Discretion to Encumber. This Agreement shall not 

prevent or limit Owner, in any manner, at Owner's sole discre

tion, from encumbering the Property or any portion of the 

Property or any improvement on the Property by any mortgage, deed 

of trust or other security device securing financing with respect 

to the Property or its improvement. 

9.2 Entitlement to Written Notice of Default. The " 

mortgagee of a mortgage or beneficiary of a feed of trust encum

bering the Property or any part thereof and their successors and' 

assigns shall, upon written request to City, be entitled to 

receive from City written notification of any default by Owner of 

the performance of Owner* s obligations under the Agreement which 

has not been cured within thirty (30) days following the date of 

default. 
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9.3 Releases. City agrees that upon written request 
J 

o f P r o p e r t y Owner and payment of a l l f ees ano performance of t he 

r r e q u i r e m e n t s and c o n d i t i o n s r e q u i r e d of Owner by t h i s Agreement 

w i t h r e s p e c t t o t h e P r o p e r t y , or any p o r t i c n t h e r e o f , Ci ty may 

e x e c u t e and. d e l i v e r t o Owner a p p r o p r i a t e r e l e a s e ( s ) o f f u r t h e r 

o b l i g a t i o n s imposed by t h i s Agreement i n form and subs tance 

a c c e p t a b l e t o t h e San Diego County Recorder or as may o therwise 

b e n e c e s s a r y t o e f f e c t t h e r e l e a s e . 

10 . MISCELLANEOUS PROVISIONiS. 

1 0 . 1 Rules of C o n s t r u c t i o n . The s i n g u l a r i n c l u d e s t he 

p l u r a l ; t h e m a s c u l i n e gender i n c l u d e s t h e feminine ; " s h a l l " i s 

m a n d a t o r y ; "may" i s p e r m i s s i v e . 

I f t h e r e i s more than one s i g n e r of t h i s Agree

m e n t , t h e i r o b l i g a t i o n s a r e j o i n t and s e v e r a l . _ . _ - . • . . v 

10 .2 E n t i r e Agreement, Waivers and Amendments. This 

Agreement c o n s t i t u t e s t h e e n t i r e u n d e r s t a n d i n g and agreement of 

t h e p a r t i e s w i t h r e s p e c t t o the m a t t e r s s e t f o r t h i n t h i s Agree

m e n t . T h i s Agreement s u p e r s e d e s a l l n e g o t i a t i o n o r p rev ious 

a g r e e m e n t s be tween t h e p a r t i e s r e s p e c t i n g ' t h i s Agreement . A l l 

w a i v e r s of t h e p r o v i s i o n s . of t h i s Agreement must be i n w r i t i n g 

and s igned by t h e a p p r o p r i a t e a u t h o r i t i e s of C i t y o r of Owner. 

A l l amendments t o t h i s Agreement must be i n w r i t i n g s i g n e d by the 

a p p r o p r i a t e a u t h o r i t i e s of C i t y and Owner, in a"form s u i t a b l e for 

r e c o r d i n g i n t h e O f f i c i a l Records of San Diego County, 

C a l i f o r n i a . W i t h i n t e n (10) days f o l l o w i n g the e f f e c t i v e da t e of 

t h i s Agreement , a copy of t h i s Agreement s h a l l be r e c o r d e d i n t h e 
: \ 

O f f i c i a l . Records of San Diego County , C a l i f o r n i a . Upon t h e J 
c o m p l e t i o n of pe r fo rmance of t h i s Agreement or i t s r e v o c a t i o n or 
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.termination, a statement evidencing completion, revocation or 

termination signed by the appropriate agents of Owner and City 

shall be recorded in the Official Records cf San Diego County, 

California. 

10.3 Project as a Private Undertahing. It. is specif

ically understood by the parties that: (a) the . Project is a 

private development; (b) City has no interest in or responsibil

ities for or duty to third parties concerninc any improvements to 

the Property until City accepts the improvements pursuant to the 

provisions of this Agreement or in connection with subdivision 

map approvals; and (c) Owner shall have the full power and 

exclusive control cf the Property subject to the obligations of 

Owner set forth in this Agreement. 

10.4 Incorporation" of Recitals. The Recitals set forth . 

in Section 1 of this Agreement are part of this Agreement. 

10.5 Captions. The captions of this Agreement are for 

convenience and reference only and shall not define, explain, 

modify, construe, limit, amplify or aid in. the interpretation, 

construction or meaning of any of the provisions of this Agree

ment. 

10.6 Consent. Where the consent or approval of a "party 

is required in or necessary under this Agreement, the consent or 

approval shall not be unreasonably withheld. 

10.7 Covenant of Cooperation. The parties shall 

cooperate with, deal with each other in good faith, and assist 

each- other in the performance of the previsions of this Agree

ment. 
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10.8 

this Agreement 

Recorder of Sar. 

following- the ef, 

10.9 D^ 

additior. to any 

mance h y either 

excused curing any 

of Acts of God or 

- or damage to work 

guake, or other s . 

party sha 1 1 prompt 1 

under as soon as pc 

However, this secticv 

have been prevented 

^ R e care. The tenr 

period of time that 

result of such cause. 

IK WITNESS WHERZC. 

City of Sar. Diego, a 

p u r s u a n t t o O r d i n a n c e 

e x e c u t i o n , and by P rope r 

T"-*" ^ ^ Clert s h £ , : 

' ^ c°-ty, C a I i f o r n i a ; - " of t h e C o u n t y 

.__ . ~—ii iH^fo- -
• " C i f l C P r ° v i s i o n s o / ^ ^ - ^ ^ ^ l S S - In 

: ; V i l — d i n g s , ^ ^ 

-'• ̂ ^ * reason o / . . ' ^ " ' * ^ ^ ^ 

"^ " - ^ - s p r o v i d e d ^ ^ - T ^ . . e a r t h. 

. — * - o t h e r ^ ; : - - ' - t e a c h 

- t ^ » * g r e e n i e n t s h a l i b ' ^ ' ^ - n c e a n d . 

" " P e r t y Ov^e, i s ^ ^ ^ ^ hy t l ) e 
J-s a c t u a l l y _-.-

c=-ayed as a 

^ ' « • ^ e e r a e n t h a s • ' 

No. o - _ 1 7 l 7 8 " ^ Onager, 

t y Owner. • a u t h o r i : i a c 
such 

Dated t h i s /V-t^ c a y of 

ASSISTANr C i l y « i H i ^ 
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PROPERTY On^iER; 

PARDEE CONSTRUCTION COMPANY, a 
California corporation 

MICHAEL D. MADIGAtf 
Title: Senior Vice President 

STEPHEN P. DOYLE u 

Title: Vice President 

I HEREBY APPROVE the form and legality of the foregoing 

4 ^ d a v of t^VJ^vAi-UZ. , 19 V T . Agreement this day of 

JOHN W. WITT, City Attorney 

By/ 
CURTIS hlxCTITZPATRICK 
Assis tant City Attorney 

r. 

"STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 
)ss. 
) 

^tf^-g^^AJ 

t * . 
Or. this , / 3 day of y^rt^^A^pf 19 F f , before me, 

a Notary Public^ in ̂ id for said state, 
' personally appearec C ^ y s L ^ f c X̂ 'g- ^ ^ ^ - r ^ » 
-^personally known to ine {o^f^revec to me on the basis of satisfac-
torv evidence) to be the / Z ^ L t ^ - ^ ^ T ' ^ 7 ^ o f T H- C I T Y 0 ? 

S.HN- DIEGO, the' municipal corporation ̂ that ^>:ecuted the within 
instrument, known to me to be the person who executed the within 
instrument on behalf of the municipal corporation therein named, 
and acknowledged to me that such municipal corporation executed 
the within instrument pursuant to its bylaws or a resolution of 
its City Council. 

WITNESS my hand and official seal. 

^ - ~ * * — - • • " • ^ • ^ ^ I f * ,1 |W * * * W 
OmOALSEAL 
LOSNAM.MURT 

NOTARY PU3UC - CMJPOnNU 
SANOEGOCOUMTY 

Mf Can*. E*p^n Mo , 13. IWO 
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STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 
)ss. 

On this T ^ day of V C C G ^ P C ^ 19 
a Notary Public in" and 

before 
for said me, \)ry?-sa. u . -Pr̂ <T7, . . ._ _.. .. . . ___ 

state, personally appealed MICHAEL D. MADIG.v:, personally known 
to me (or proved to me on the basis of satisfactory evidence) to 
be the Senior Vice President and STEPHEN F. DOYLE, personally 
known to me (or proved to me on the basis of satisfactory 
evidence) to be the Vice President of PARDEE CONSTRUCTION 
COMPANY, the corporation that executed the within instrument, 
known to me to be the persons who executed the within instrument 
on behalf of the corporation therein named, and acknowledged to 
me that such corporation executed the within instrument pursuant 
to its bylaws or a resolution of its board of directors. 

WITNESS my hand and official seal. 

TX&UL 4 ^XMy 
N o t a r y P u b l i c 

\ 
\ - / 

. *=VV-B-A W a W W 
Of r i a« . SEAJ. 

DEBRA L BHATr 
HOWBT WBUC-tUKTMtt 

SAt- cetco cov^." 

I 

PCC/DASD/CC:REGW7 
J E P / 1 0 - E B 
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LEGAL DESCEIPTIOK 

- fAtCZL V 

-: ' f t r v i } J of PAflCEL MAP HO. 13308, to th« City of S*n Dlegc. County of 5AD Dlc^o, 
• :* l tx l e cf C*Ufanii«. filed ID th* Ot t lc t of the County Keccrdc c ' Saa Dleyo Counly, 
" October I , ISW «J FCf Ho W-3a2S61 of OfflcUl E^cordi. 

PAECEL J : 

. The HortbtJUt Quarter of Section 30, tccordiinr to Eccofd of Sicnrcy 8^71, filed In the 
OfDce of the County Recorder of 5An Dlcyo County, AprQ 11, l $ i i and the Horthcaat 
Quarter of the Southeast Quarter of Section 30 In Township 14 South, JUnjc J West, 
SAB BcmArdino Base and Meridian, In the City of San Dle^o, Count; of S&n Dlcjo. S t a t e 

' of Cab'fortla. «ccordinf to OfficlaJ PUt thereof of said Und filc-f In the district Land 
office on October 38. 1879. 

EXCEPTDiG THEREFROM tlut portion of the Hortheiut Qutr.er of the Southeast 
Quartet of Section 30, Township H South, Range 2 Weal, S&n Bernardino Beje and 

-r Kcricfian. described BJ fc^lowz: 

•' Bejinninj at the Southeart comer of the Northeast Quarter of the Southeast Quarter 
cf said Section 30, said comer being distant along the East IL-is of aaid Section 30, 
Korth Ol'H'OO" East, 1353.91 feet (Record 1,354,05 feet) frpffi a 1 1/2 inch Iron pipe 
aad capmerking the comer common to Sections 29. 30, 31 and 22; thence alonj the 
South line of said Mortheest Quarter of the Southeast Quarter cf Section 30. South 
8ff*30'39" VTcst, 30.03 feet; thence leaving said South line Korth CI*14'00" East. 71.67 
feet; thence South 98o46'00n £ajl, 30.00 feet lo the East line of stid Section 30; ' thence 
aloc£ said East line South Ol'U'OO" West, 70.25 feet to the Poi-.: of Befinninj. 

AI-SO EXCEFTLHG TUEEEfHOi! all that portion beint described as fcUows: 

Besinnirifc at the Northeast comer of Section 30, Township ]4 S: t th , Rar^e 2 West, 
Sao^ BemL-dino Base and Meridian, according to Record of Survey v&p Ko. 8204, filed 
ID file Office of the County Recorder of San Diego County, April 22, 1963 and dcstjr.ated 
thereon as R. P. 4, beinf also a numbered corner in said Secrion 3C as shown on Record 
of Survey Ka? No. 6671, filed In the Office of the County Recorder of Sar. Die^o 
Coicty, April 11, 1966; thence along- the Northerly line of aaid Section 30. according 
lo xaid Record of Survey Map Ho. e20<, South Blm2S'2Sn West a dir.-ncc of 2710^? feet 
to an Inlcrsccticn with Lhc Horth-South center line of Section ; ; t5 shown on said 
Hecord of Survey Map Ha 8671; thence North I'OT'SO" West ->"orth I'Ol'OS" Wes: 
according to Record of Survey 6571- along the Korth-South cer.::.- line as xhc»-n on 

. »*id Reccrd of Survey BfiTl, a distance of 115.44 feet, to the Kcv-;.i, Quarter corner of 
Section 30, as »hown oo »aJd Record of Survey 8671; thence aJcr.j the Korlhcriy line 
of^aaJd Section 30, according to Record of Survey 8871, South SS'SVOS" East - Korth 

. W'lJ 'SO- East according to Record of Survey 8671-, a distance o.' 2710.68 feet to the 
P o b t of Beginning. 

AnD .iLJo z^CEKHNU THLREI'KOM any porlion lyin* within Kc.-:h point Unit *o 3 
fecordbg to Kap Ko. 1303, racorded Way 8. 1976. 
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JUI B i t r*«l Property rituat*d "- lh* City of «xn W«ta, County ' ' 3au D l ^ a , J u t * 
' W Oiflf^T1^ bo^'Vitei «od (W»c. ^ CJ followa; 

f ^ W i t X «1 tha Kortb**Jt ea-D«r of 5^ l lon 30, Towmhlp H So^th, I ^ng t J Wait, 
lea B^Ttanftw Bast tad Marldlani acconfinj to Record of Sunr«x Map l a 8304, fDtd 
k tW pfflct of Uw Ccanty t»ccrd«T of San Diego County, April 32, 1183 tixj (Wlgrutad 

ItWrvQ ar I - f. *, b«ln( tlao a rtunUrad comar in the bour^dary Ibe of L u c h o 
fMMW.i 'Tna. txlaf abo tbe lor theast corntr of u J d S*ctJcQ 30 as ihown oo l acc rd of 
0«rv«y Map Io . ' l8Tl , Cl*d b tb« Of flea of the Coonty JUcorder o*. San Diaco C o ^ t y . 

. Aprf 11, lHl;'.Uv«nce a locj tb4 Kortiierly Hot cf laid S*ctJoo 3C, accorcln^ to aaJd 
ftaesni of Bcnrty SUp BCL 82Mr 5outh 8 r38 '38* Wwt a fijUnca of r n O J S f»*t to 

- C J h t« i*c t i oa with tbe lortii-Soulh canter line of S»cticD 30 ex t^owu oo iafd E»cord 
of Wrwy IUp I o . M H ; tbeoct Korth I'OT'SO" Kcst -florth 1B01,09B ITast accordng 

- to I*ccrd of Sunrty 8871- aloof the Horth-South center Una as thewn on n l d Racord 
of SK-rvy MTl , a dbtanco of 115,4* faet to tLe Korth Quarter ccraer of Section 30, 
as A r m oo xaid Record of Surrey 6571; thence along the Korlhcriy line of aald Section 
3C, acccrdli^ to Raccrd of Surrey 6871, South JS^^ 'O? - East - Honh t9*33,5Q^ Exst 
acccrfng lo Record of Surrey 6671-, a distance of 2710.58 feet to the Point of BejtinL^j. 

PARCEL 4 : 

- Beics a portion of the Kcrthwest Quarter of the Southeast Quarter cf Sectios 30, 
Township H South, Ran^c 2 West, San Bcmardino Ease and Meridian, in the City of 
San Diego, County of San Dlcjo, Sta te of California, described as follows: 

Bc^fanicj at the Kcrtheast comer of said Korthwcst Quarter of the Southeast Quarter 
cf Scctioo 30; thence alooc the East line of said Northwest Quarter of the Southeast 
Quarter, South Ol'IS'O-t" Keat, 275.00 feet to a point on a cm-vc concave Hortheastcrly 
and having a radius of 275.00. feet, a radial line to 5ald pomt bears South 0'2E'0-1" 
West; thence Northwesterly along the arc of aald curve, through an angle of a T ^ H ^ l " 
a (fataccc of 418.73 feet to an Intersection with the North line of iaid. Northwest 
Quarter of the Southeast Quirter; thence along said North line, Kcrlh S ? ' ^ ^ " East. 
J7SJK feet to the Point of Beginning. 

Pami l 5 : 

Lots 1 through 6 IncltislTc cf Casa Mire Ylev according tc Kaj thereof Ji'c. 9257 
as file^! In the Office of the County Recorder of Sax I t e s o County, June 25, 
1979 as F i l e Ho. 79-263324 of Off ic ia l Records, In t h e . . C i t y of San Diegc, 
CoT=:ry of San Diego, S ta te of C a l i f o r n i a . 

Parcel 6: 

That port ion of Si^oe Avenue and Galvin S t r e e t Right of V-^s adjeocnt tc Lets 1 
throc^ii 6 Inclusive of Caaa Kirn Tlev according to Hap th t recf 9257 that vould 
rCTTrt t o aalrf Lots 1 through 6 I n c l u s i v e , upon prc--;r a c t i o s to close end 
vacate aald r lgh : of vays to publ ic u se . 



9al£{ a l l Uiat p o r l l t o r *h# Sou tha aat QuaxUr of t h &--.thaaxt QuarUr 
of S ^ t l c c >3 and th* Southveat QuarUr of th* Sci rtit QuarUr of 

- ft^ctioo 29, a l l In Toimihlp IX South, JUn^« 2 Vc i t , Sen ftemardino 
H^rldian, l a th* City of San Dlago, County of flan Dlago, 8 taU of 
Cal i fornia , daicrl twd a* f o l l o v a : 

' B*ftnninf a t tha aouthaaat comer of aaid Sac t lon 3D) 
• Ibecc* .South t 8 ' % 5 l W Veat a dla tance of 103-72 f a » t j 
Cuoca l o r t h 31*35 ,22 t l a a t a d la tanc* of 37-03 f a a t U tha Uglf ialnf of a 

* tangent "Ilifi.OO foot rmdlu* curve concava n o r t h v ^ a t o r l y ; 
Tbanca nor the r ly along the arc of aald cu r r* throx^h a c a n t r x l angle of 
3 t •59 '32• a dlatance of 639-89 f " t to a p o i n t on tha arc of a non-ta^gont 
970,00 foot Twilua cur re concave v e a t ^ r l y , a r a d i a l l ine to " l * * point 

. bear* f o r t h 78*52 ,5X , t ^ e t ; 
Thenca eoutharly along the a rc of eald curro through a ca^ t r a l angle of 
06m&'30m a d is tance of 117-52 f a o t ; 
Thanca tangent to eald curve South OX^IO^fi* i a a t a d is tance of 339OX 
fee t to tho beginning of a tangent 1970 foo t ra i i 'cs curve corcave 
v e s t e r l y ; 
Thence eoutharly along the arc of eald cufre th rczrb a cen t r a l angle of 
CG'Zfi'n" « dlatance of 83.83 f e e t ; 
Thsnca tangent to ea ld ' curve South 01*XX,19n Kaat a d is tance of 11,2} f e e t 
t o tho bogtnning of a tangent . 20-00 foot radius curve cencave 
jmrtiaro a t e r l y ; 

" Thence oouthveoterly along the arc of eald curve thrcugh a c e n t r a l a tg le 
of gO'OO'OO* a distanco of 31.12 f a e t ; 
Theaca tangent t o eald curve South S e ' l S ' X l " Vest a d i s t ance of 113.10 
foct to the point of beginning. 



"Parcel 8 

Lots 365 through 370 Inclusive of Honh Point Unit 2 He; Ko. 8303 es filed 
In the Office of the County Recorder of San Diego County, in the City of 
San Dlegb, County of San Diego, Stote of Collfornla. 

Parcel 9 

Being tha t Portion of the Southwest Quarter of the Southvcst Quarter of 
Section 29 Township 14 South, Range 2 West. San Bernardir.; Meridian in the 
City of San Diego, County of San Diego, State of CallfornlG reore 
p a r t i c u l a r l y described BS follows: 

Beginning at the Northeast Corner of Lot 6 of Casa Hirt View Hap Ko. 9257 
as f i l ed in the Office of the County Recorder of said Ccur.ty; 
Thence along the ea s t e r l y l ine of seid Lot 6, South I I " C~' 17" Eest 13.00 
feet to the True Point of Beginning; 

••Thence leaving said eas t e r ly line,South 06° 09' 09" West 301.77 f r e t ; 
' Thence South 05° 23 ' 15" Vest 373.94 feet ; 

Thence South 06 ' -56 ' 02'' West 196.15 feet; 
Thence South 10e 39' X3" Vest 129.Si feet ; . 
Thence South 06* 42 ' . 34'! Vest SAO.il feefc to an Angle point in the 
ea s t e r l y l i n e of Lot 3 of said Hap Kc. 9257; 
Thence along the eas t e r ly l ine of Lots 3, 4, 5 ond 6 cf sold Map 97.57 
Korth 7° 22' 03" East 299.61 fee t ; 
Thence North 02° 42' 36" West 524.75 feet; 
Thence North 26* 30" 01" East 250.79 feet; 
Tw^n>£ wCI-fK QO" 53 ' i o " Eacr 285,8^ feet to the True Pcfnt cf Beelnnin^, 

Parcel 10 

Being a portion • of the Northwest Quarter of, the Kcrthwest Quarter of 
Section 32 Township 14 South Range 2 Vest San Bernerdir.- Meridian, In the 
City of San Diego, County of Sen Diego State o: Cal i fornia ciore 
p a r t i c u l a r l y described as fo l lovs : 

Beginning at the Southeast Corner of Lot 1 of Cess Mirt View Hap Kc. 9257 
as f i l ed In the Office of the County Recorder of said Crjnty; 
Thence along the eas t e r ly l ines of said Lot 1 and Lot 2 of said Ma-̂  North 
00° 32 ' 09" EAst B dis tance of 77.94 feet ; 
Thence North 49° 19' 03" East a distance of 417.34 fee: : 
Thence North 28" 21 ' 55" East a distance of 290.34 feet: 
Thence leaving said eas te r ly l ine of Lot 2 South 23e 33' 27" Vect s 
d is tance of 178.97 f ee t ; 
Thence South 30° 18' 4S" Vest a distance of 108.57 feet: 
Thence South 34° 27' 13" Vest a dls te tce of 286.72* fee: ; 
Thence South 36' 26* 33" Vest a' distance of 143.87; 
Thence South 88° 15' 44" West a distence. of 85.00 f=ct to the Point of 
Beginning. 

(2265) 10/3/88 LN.-ms 



V J 

(0-89-54 

17178 
ORDINANCE NUMBER O- (NEW SERIES) 

ADOPTED ON NQV]4lW 

AN ORDINANCE APPROVING THE DEVELOPNE.S'T 
AGREEMENT BETWEEN TKE CITY OF SAN DIEGO AND 
PARDEE CONSTRUCTION COMPANY. 

WHEREAS, Pardee Construction Company ("Ow-ner") is the legal 

or equitable owner of that certain real property consisting of 

approximately 260 acres located within the Mira Mesa community 

planning area; and 

WHEREAS, The City of San Diego, a charter city, is authorized 

pursuant tc Ccvcrnment Code Sections 65854 - 65869.5 to enter 

into binding development agreements with persons having legal or 

equitable interests in real property for the development of such 

property in order to establish certainty in the development 

process. The City further enters into this Development Agreement 

pursuant to its Charter and self-rule powers and San Diego 

Municipal Code Sections 105.0101 et seq. and Council Policy No. 

600-37;" and 

WHEREAS, the parties desire to enter into this Development 

Agreement relating to the above-described real property in 

conformance with the provisions of the Goverr^nent Code in order 

to achieve the development of private land uses together with the 

provision of public services, public uses, ar.d urban 

infrastructure all in the promotion-of the health,, safety, and 

general welfare of the City of San Diego; ar.d 
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ordinance. Failure of Owner to execute the Development Agreement 

within 30 days, shall render this action null ar.d void. The City 

Clerk is directed to record said Development Acreement and this 

ordinance with the County Recorder of San Diecc County within ten 

days after its execution. 

Section 4. This ordinance shall take effett and be in force 

on the thirtieth day from and after its passacs. 

APPROVED AS TO FORM ONLY; 

John W. Witt, City Attorney 

TFS r h&g 
P9/13/&e-/ 

Or.DeptrPlan 
0-89-54 
Fonn=o.devagr •V. 

V J 
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